














34. Provisions which empower the arbitral tribunal to carry out its task even if one
of the parties does not participate are of considerable practical importance since, as
experience shows, it is not uncommon that one of the parties has little interest in
cooperating and in expediting matters. They would, thus, give international commer-
cial arbitration its necessary effectiveness, within the limits of fundamental require-
ments of procedural justice.

6. Making of award and termination of proceedings

(a) Rules applicable to substance of dispute

35. Article 28 deals with the substantive law aspects of arbitration. Under para-
graph (1), the arbitral tribunal decides the dispute in accordance with such rules of
law as may be agreed by the parties. This provision is significant in two respects. It
grants the parties the freedom to choose the applicable substantive law, which is
important in view of the fact that a number of national laws do not clearly or fully
recognize that right. In addition, by referring to the choice of “rules of law” instead
of “law”, the Model Law gives the parties a wider range of options as regards the
designation of the law applicable to the substance of the dispute in that they may, for
example, agree on rules of law that have been elaborated by an international forum
but have not yet been incorporated into any national legal system. The power of the
arbitral tribunal, on the other hand, follows more traditional lines. When the parties
have not designated the applicable law, the arbitral tribunal shall apply the law, i.e. the
national law, determined by the conflict of laws rules which it considers applicable.

36. According to article 28(3), the parties may authorize the arbitral tribunal to
decide the dispute ex aequo et bono or as amiables compositeurs. This type of
arbitration is currently not known or used in all legal systems and there exists no
uniform understanding as regards the precise scope of the power of the arbitral
tribunal. When parties anticipate an uncertainty in this respect, they may wish to
provide a clarification in the arbitration agreement by a more specific authorization
to the arbitral tribunal. Paragraph (4) makes clear that in all cases, i.e including an
arbitration ex aequo et bono, the arbitral tribunal must decide in accordance with the
terms of the contract and shall take into account the usages of the trade applicable
to the transaction.

(b) Making of award and other decisions

37. In its rules on the making of the award (articles 29-31), the Model Law pays
special attention to the rather common case that the arbitral tribunal consists of a
plurality of arbitrators (in particular, three). It provides that, in such case, any award
and other decision shall be made by a majority of the arbitrators, except on questions
of procedure, which may be left to a presiding arbitrator. The majority principle
applies also to the signing of the award, provided that the reason for any omitted
signature is stated. '

38. Article 31(3) provides that the award shall state the place of arbitration and
that it shall be deemed to have been made at that place. As to this presumption, it
may be noted that the final making of the award constitutes a legal act, which in
practice is not necessarily one factual act but may be done in deliberations at various
places, by telephone conversation or correspondence; above all, the award need not
be signed by the arbitrators at the same place.
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39. The arbitral award must be in writing and state its date. It must also state the
reasons on which it is based, unless the parties have agreed otherwise or the award
is an award on agreed terms, i.e. an award which records the terms of an amicable
settlement by the parties. It may be added that the Model Law neither requires nor
prohibits “dissenting opinions”.

7. Recourse against award

40. National laws on arbitration, often equating awards with court decisions, pro-
vide a variety of means of recourse against arbitral awards, with varying and often
long time-periods and with extensive lists of grounds that differ widely in the
various legal systems. The Model Law attempts to ameliorate this situation, which
is of considerable concern to those involved in international commercial arbitration.

(a) Application for setting aside as exclusive recourse

41. The first measure of improvement is to allow only one type of recourse, to the
exclusion of any other means of recourse regulated in another procedural law of the
State in question. An application for setting aside under article 34 must be made
within three months of receipt of the award. It should be noted that “recourse” means
actively “attacking” the award; a party is, of course, not precluded from seeking
court control by way of defence in enforcement proceedings (article 36). Further-
more, “recourse” means resort to a court, i.e. an organ of the judicial system of a
State; a party is not precluded from resorting to an arbitral tribunal of second in-
stance if such a possibility has been agreed upon by the parties (as is common in
certain commodity trades).

(b) Grounds for setting aside

42. As a further measure of improvement, the Model Law contains an exclusive
list of limited grounds on which an award may be set aside. This list is essentially
the same as the one in article 36(1), taken from article V of the 1958 New York
Convention: lack of capacity of parties to conclude arbitration agreement or lack of
valid arbitration agreement; lack of notice of appointment of an arbitrator or of the
arbitral proceedings or inability of a party to present his case; award deals with
matters not covered by submission to arbitration; composition of arbitral tribunal or
conduct of arbitral proceedings contrary to effective agreement of parties or, failing
agreement, to the Model Law; non-arbitrability of subject-matter of dispute and
violation of public policy, which would include serious departures from fundamental
notions of procedural justice.

43. Such a parallelism of the grounds for setting aside with those provided in
article V of the 1958 New York Convention for refusal of recognition and enforce-
ment was already adopted in the European Convention on International Commercial
Arbitration (Geneva, 1961). Under its article IX, the decision of a foreign court
setting aside an award for a reason other than the ones listed in article V of the 1958
New York Convention does not constitute a ground for refusing enforcement. The
Model Law takes this philosophy one step further by directly limiting the reasons for
setting aside.

44. Although the grounds for setting aside are almost identical to those for refus-
ing recognition or enforcement, two practical differences should be noted. Firstly,
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the grounds relating to public policy, including non-arbitrability, may be different in
substance, depending on the State in question (i.e. State of setting aside or State of
enforcement). Secondly, and more importantly, the grounds for refusal of recogni-
tion or enforcement are valid and effective only in the State (or States) where the
winning party seeks recognition and enforcement, while the grounds for setting aside
have a different impact: The setting aside of an award at the place of origin prevents
enforcement of that award in all other countries by virtue of article V(1)(e) of the
1958 New York Convention and article 36(1)(a)(v) of the Model Law.

8. Recognition and enforcement of awards

45. The eighth and last chapter of the Model Law deals with recognition and
enforcement of awards. Its provisions reflect the significant policy decision that the
same rules should apply to arbitral awards whether made in the country of enforce-
ment or abroad, and that those rules should follow closely the 1958 New York
Convention.

(@) Towards uniform treatment of all awards
irrespective of country of origin

46. By treating awards rendered in international commercial arbitration in a uni-
form manner irrespective of where they were made, the Model Law draws a new
demarcation line between “international” and “non-international” awards instead
of the traditional line between “foreign” and “‘domestic” awards. This new line is
based on substantive grounds rather than territorial borders, which are inappro-
priate in view of the limited importance of the place of arbitration in international
cases. The place of arbitration is often chosen for reasons of convenience of the
parties and the dispute may have little or no connection with the State where the
arbitration takes place. Consequently, the recognition and enforcement of “inter-
national” awards, whether “foreign” or “domestic”, should be governed by the same
provisions.

47. By modelling the recognition and enforcement rules on the relevant provisions
of the 1958 New York Convention, the Model Law supplements, without conflicting
with, the regime of recognition and enforcement created by that successful Con-
vention.

(b) Procedural conditions of recognition and enforcement

48. Under article 35(1) any arbitral award, irrespective of the country in which it
was made, shall be recognized as binding and enforceable, subject to the provisions
of article 35(2) and of article 36 (which sets forth the grounds on which recognition
or enforcement may be refused). Based on the above consideration of the limited
importance of the place of arbitration in international cases and the desire of over-
coming territorial restrictions, reciprocity is not included as a condition for recog-
nition and enforcement.

49. The Model Law does not lay down procedural details of recognition and
enforcement since there is no practical need for unifying them, and since they form
an intrinsic part of the national procedural law and practice. The Model Law merely
sets certain conditions for obtaining enforcement: application in writing, accompa-
nied by the award and the arbitration agreement (article 35(2)).
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(c) Grounds for refusing recognition or enforcement

50. As noted earlier, the grounds on which recognition or enforcement may be
refused under the Model Law are identical to those listed in article V of the New
York Convention. Only, under the Model Law, they are relevant not merely to
foreign awards but to all awards rendered in international commercial arbitration.
While some provisions of that Convention, in particular as regards their drafting,
may have called for improvement, only the first ground on the list (i.e. “the parties
to the arbitration agreement were, under the law applicable to them, under some
incapacity”) was modified since it was viewed as containing an incomplete and
potentially misleading conflicts rule. Generally, it was deemed desirable to adopt, for
the sake of harmony, the same approach and wording as this important Convention.

Further information may be obtained from:

UNCITRAL secretariat
Vienna International Centre
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Internet: http://www.uncitral.org
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